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Supreme Court of the Hawaiian Islands—
In Equity. In Banco. July Term 1586,

EMMA BYCELEY TE, FAANE METCALT, ET ALE.
BEFOER JUDD, €. 3., M'CULLY AND PRESTONX, J. 3.
Opinion of the Courtdy PRESTON,J.

On appeal from she Chancallor.
The nature of the case appears in the following
decision of the Chancellor which isappested from.
This is a bill in equiiy alleging sabstantinlly |
that plaintif is the daus:-h:; and sole ?s‘.t-lt—lat
of Theophilus Metcalf, w Augast,
1868, leaving real mnd persoanl estate in this
whick be dispossd of by will daly ad-
mittad to te: that under the direetions of the
will all the run!mdpc;nm!pvxmydnviud and
beqoeathad to plaintiff was sold to pay the debts
doe from the estate of the testator and no part
remained for distribation to the plaintif: that a
speciic devise of certain real estate (fully de |
soribed in the bill) was made in the said will to
Frank Metealf, defendant, for life with remainder
to his surviving children and oo fatlure of 1ssge, |
to defendants Helen Kowland and Julia 'rosser: |
that defendant Frunk Metonlf bas minor children, |
named in the bill: thas plaintid, though the sole
lawfal beir of Theo. Metoalf, was by reason of the
carrying out of the said will and the sale of all the
property devised to ber to pay testators debts,
deprived of every part of the property or interest |
in the property belouging to ber father at the
time of his deoease : pinintiff married in 1567 and
remained gnder coversure till 1881 when her huos-
band died and she bas not married since : that
on the 14th of October, 1885, the interest of Frank
Metcalf in the lands devised to him ns above set
forth, was sold at public anction to Andrade, Huy-
selden, Kidwell und Henson, defendants, and
another on Beretania street was previously
=old by F. Metcall as administrator de donis won of
I, Metcalf, to L. Asen defendant : that these sales
except the last were withoat validity to the
fee as Frank Metcalf had only a life interest in
the same. The bill praye for the appointment of
& wd litem for the minor respondests and
that soch sbare of the property devised and be-
queathed to Frank Metcalf bagwarded to plaintiff
ae to the Court shall seem equitable, ste. |
The attorney ad litew has tiled 8 demurrer and
plea and the otber defendants bave either de-
answered

'_;L:. .

Lo

murred of e - .
i These demurrers raise the question whether,
1 sinoe the ific devise of the pluntation of Kau- |

to the plaintif was charped with the pay-
ment of the testator’s debts and the same sold for
this purpose, the plaintif as specific devisee, is |
entitled 1o exoneration out of the lands devised to |
the other specific devisees.

1 bave searched the books in vain to find author- |
ity to sastain the view contended for im the bill.
I think the right of a specific devisee to marshal
the assels as against the beir of the descended es-
tate is clear, following the general rule that assets
3 are to be applied in the following ordar, (first) the
Lt personal estate, mot expresaly nor by implicstion

exempted ; (second) lauds specifically devized to
pay debts; (third) esiates descended to the heir: |
foarth) devised land, charged with the pavment
’ of debts generally ; (fifth) general pecaniary lega-
cies pro rata: (sixth) specific legatees pro mia ;
<sev:;_x;lth real estate devised, whether i1n terms |
general or specific.

2 Leading case= in Equity, 336,

Hays vs. Jackson, 6 Mass,, 144,

Bat I am unsable to find a case where, the per-
socal estate baving been first exhausted and the
real estate specifically devised and charped with
the payment of debts generally being next taken
for this purpose and soid and the debts discharged,
that the devisee of this portion of the estate has
the right to be reimbursaed from the portion of the
other specific devisees,

For this reason [ think the demaurrer should be
sustained.

The other points made | bave not considered, as
being nnnecessary. !

in support of the appeal Mr. Neomann con- |
tended (iuter alia) that under established rales it
i= not snfficient that one part of the estate shonld
be charged (with fhe delis) and all the rest exon- |
eéraled unless such exoneration is stated in the |
will in express tens, Story's Eq. Jur. 572, 5
el

Thisis not the case Here. By this will, T, AMei- |
calf under the impression evidently that he had |

svized the most valuable part of the estate to the |
i charged not only the debts bot also legn-
s gpon the proceeds of the estate devised to
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er contended that
go to the extent that the charg:
2 & specific devise does not imply
f the other portion of the estate
xpress provision for such exoneration.
be residus of the estate, Mo, Neumann

. . the will went into effect, that part at least
' | ould be mzde to contribate, in proportion to !
> make o easurs the loss of ber entire in-
heritance to the heir. "
Connsel also contended that although thers
might be no direct anthority for the granting of
2 the relief sought, still no case could commend it-
self more strongly to & favorable consideration by
a Court of Equity.
| Story’s Eq. Jur. 568, 566a and 570 and cases there
‘il cited. ~ Hedtield on wills, p. 365, note 33, 3ed ed.

Y By tex Corrr.—If by the “ residos of the estate™
is meant the residuary estate devised by the will,
the plaiotif has mot claimed to be exonerated
therefrom by her Bill, neither has she made the
residoary devisees (the Trustees of Oabu College)
parties and therefore, we cannot consider whether
sbe 15 entitled to be so exonernted.

If plaintifis” counsel only means the lands de-
visad to the defendant Frank Metealf, then the
point is covered by this decision.

The contention made by the plaintiffs’ counsel
that the intention to excnerate shonld be stated in
the will in express terms, is too broad. It 1s soffi-
cient if ** & manifest intantion ' sppears [Story's
Eq.Jduor. 571.) and we think such a manifest in-
tantion is apparent in this will. |

The plaintif has fajled to convines vs that,
X there 1s any authority to support the claim set op

by the bill or that the decision sppealed from 1s
; inOoTT |

% We therefore affirm such decision and dismiss |
g 1his ngpeal with costs.
; P. Neomann for pluntif: J. A. Magoon for

= minor defendants and Mrss Prosser ; Ashford and
d for other defendants.
olzla, Joly 0th, 1556,
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) 3" CULLY AXD PREESTON 7. 7.
Dpistios CULLY J.

In tie Polive Cooet of Honolnlo, the d=fendants
were defanlted for non-appearsnce on the retarn
day,wod bour, and wpon proof, on the plaintif's
part; jundgmenat was entered for ths plaintiff.

Toe defendant later in the day, took an appeal
from this jodgment.

Ou appeal, Intermediary Court beld that an |
:2&! did mot Lie from a judgment by default, and |

appeal was taken up to the Court in banco. |

This 1s the question now submitted to this Court. |
This involves the construction to be given to the |
pbrase in Sec. 1005: *“Any party deeming himself |
aggrieved by the decision of any police or district i

¥ 2
appeal. ete.”’ Beetion 835 _ that, the sam-
mmons shall contsin & notifieslion to the dafeaduet, |

' dwina Gy M

trial designated, jodgment will be readered upaine:

q bim ex parie by defsalt. The afSdavit of defend- |
ant's connsel, presented in the Intermediary Coart |
sets forth, thai, oo the day set for the trial of the |
caunse, be attendsd at the Police Court a few min-

utes after nine o'clock s m. That, on bis rench-

| authority.

| does not express itsel! asoverroling them, Mr.

| ing out the wonds, “in which auy issue has been

that, if he fails to attend ut the time and place o1 |~
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former class of jodgments. as well as the latter.”

The Coart in this utterance supports itsell by no
1t is in eontraveution to the currentof
previons jadicial findings of the same State, but it

Justice Field, then Chicf Jostice Field, saye in Mott
vaSwith, 16 Cal, 555, “To entifls objections Lo con-
sideration bere, they maost be presented to the
Coart below in the first instance, at Jeast, if they
are of A churacter which wight bave been @nn
obristed by the production of other evidence ’

It Guy vs, Ide, 6 Cal, 99, the Coart say, “when a
remedy i+ so perfectly attainabile in the Court of
origius! jurisdiction, an appelinte Conrt will not
administer i, for any ciuse thatfoan be

The o of Holman wws. Sigoaraey, 11 Met. 436,
and Ball ws, Bnril:lc«, 11 Cush, &0, muglﬁplwim&
sapport the appellant’s cotention.
lhltl:;e of Mnss, the old statate by strik-

joined;™ and the Court in these cases held thnt ap-
peéal lay from a judgment on defaul and for non-
suit, A reason given is that the ju nt apon n
defanlt way be for a sum too lurgs or too small, or |
may Le rendered for oandes of action notembraced |
in the Counrt. matter whielh wny be eorréoted upon |
an appesl. The Massachusetts Courts are
by the express Legislative interpretation given to |
the statote Ly the amendwent, and the Commis- |
gioners’ notes indieating that purposs, .

Upon ressay, it is not satisfactory to hold, that,
& party by werely suffering a defanlt in the Coarl
of original jurisdietion) may in the form of an
appeal, take his caso for trial before the appellata
Conrt. Lhe theory of nppeal ie to afiord &
in a soperior tribunal, which may correct errors
of law, and findings of fact, ss made in the lower
Court. The plaintif bhas a rizhe to n trial upen
issue joined in the original Court. 1f judgment is
then rendered ngninst him, he may chooss to pro-
ceed no farther, nud risk no inerease of costs. 1
the defendant, being duly sommoned, does not ap-
pear be seemsto plead walo contanderr. He con-
sents ton judgment for the phuntiffif be can make
his cuse ex parte.

Until the defwnlt is removed, it is as complete
when first ordered, ns if the defendant did not ap-

at auy time thereafter. ‘The ressons, if, any

exist for the removal of & defsult, should be pre-
sented to the Conrt which has ordered it. Under
the appellant’s claun of appeal, n defanlt may be
suffered withoot danger. bhe jurisdiction of the

| Court, to which the defendant ia ] ly sum

may be onsted in every Bine. e cannot hold,

| even upon the authorities cited, that this is a rea-
sonable construction of the statute. A line of |
New York suthortties sapport the view that an ap- |

pua% does not lie from a judgment rendered on de-
fault.

In Dorr ve. Birge, 8 Barb. 531, the reasoning of
the Court is, “the jurisdiction of this Coart isonly
appellate. It can only review the decisions of the
County Court. If n party to the appeal to the
County Court may saffer a definlt and there and

| then appeal to this Court it wonld Le equivalent to

appealing in the frat instance directly from the
judgment of the justice of the peace to this Courts”

Gelston v=. Hoyt, 13 Joln, 561, is strong author-
ity for this wie «: other suthorities are

Sands v=, Hil b, 12 John. 455,

Harvey vs Cayler, 17 Jobn. 46,

Calder vs. hnickerboeker. 2 Cowen 51,

Io 20 Jolin, 283, ‘\J,(uﬁ v=, (halis, the language of
the statuie gives au aj | 8 “every person who
ghall think himself apgrieved by any order of any
Justice.”

The Court per Nott J.. “ta allow the de-
fendans by saffer «fanit to pass by the Jus-
tice'’s Court, “woal revent the right of appeal
which toplies au wesval previous litigation in the
tribonzal appested fromw. It wonld convert the ap-

ellate Coart into one of original jurisdiction.
jadgment by defunlt for want of nppearance, is,
for this purpose, equivalent to 4 judgment on con-

BiLW:

| fession.” In the'view which we adopt an appeal is

not to be allowed in this case.

A. Hosa for the piaintiffi; W. Il. Castle and H. E.
Avery for the defendint.

Honolulg, July 31, 1886,
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General Advertisements,

A Safeguard.

The fatal rapidity with which slizht
Colds and Coughs frequently develop
into the gravest maladies of the throat
und longs, is a consideration which should
impel every prudent person to keep at
hand, as o household remedy, a lmtlllu of
AYER'S CHERRY PECTORAL. -

Neothing else gives such immediate relief
and works so sure a cure in all affections
of thi= class, That eminent plysiciin,
Prof, F. Sweetzer, of the Maine Medical
School, Brunswick, Me., says:—

“Madical science has produced no other aso-
dype expectomnt 50 good as AYER'S CHERKY
Frcrorar. Iiis lovaluable for diseases cfibe
throat and fangs.™

The same opinion is expressed by the
welkhnown Dr. L. J. Addison, of Chicsgo,
ik, who says :—

“I bave pever found, in whirtyfive years of
continuous study and proctice of medicine, any
im-panﬂan of 80 great valucas AYEs's CHERRY
PECTORAL, for trestment of diseases of the
threcat and luegs. It not only breaks sp ecolds
and cures severe coughs, but is more efective
than anvthing else in relieving even the most
scriogs bronchlal and asffections.”

AYER'’S :

Cherry Pectoral

Iz not a new claimant for popalar conti-
dence, but a medicine which is to-day
saving the Jives of the third generation
who have come into being sinee it was
first offered to the publie.

There is not 2 household in which this
invaluable remedy bas once been in-
troduced where ifs use has ever been
gsbandoned, and there is not & person
who hss ever given it a proper trisl
for any throat or long disesSe susce
tible of cure, who has npot been made
wall by it.

AYER'S CHERRY PECTORAL has,
in numberless insfances, cured obstinate
cases of chmnie Bronehitis, Larnygitis,
and even acots Ppeumonia, =nd has
saved many patients in the earlier stages
of Pulmonary Consumption. It is a
medicine that oply requires 1o be taken in
small doses, is pleasant to the taste, and 5
pesded in every house where there are
children, as there is nothing so good &s
AYER'S CHERRY PECTORAL for treat-
ment of Croup and Whooping Cough.

These are all Fl.xin {aets, which can be
verified by anybody, and should be re-
wmembersd by evervbody.

Ayer’s Cherry Pectoral
PEEPARED BY
Dr. J. C. Ayer & Co., Lowsll, Masa,
Sold by all druggists.

HOLLISTER & CO.,,

N 100 Fart ~t-, Honelgla,
s Agents “or the Hzweaiian TRlands

" UNION FEED CO.,

—DEALERS IN—

HAY and GRAIN

tiueen end Edinbarsh Sis,

17E.

feimud orders wgliciien
113 ==

|
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1 *lephbhone

ROBT. LEWEES. FEED.J.LOWEEY. cHAS. N, CGOER-
LEWER= & TOO0KE,

Succeescre s LEewesns & Icuson,

IMeORTERS & DEALERS I¥ LUMERER

tid all kinds of Beilding Varerints,
Fort Sters=i, IS iy nuajuio.

Boastes Beard of 7 lerwrilers,
GESTS ‘ar the Havatisn Islnnds,
T . HEEWER & CO.

. A.SGHAEFPER.,
GENTarBremen Baar'of Underwriters
Trr=sden Baand of Vnderwriters,

rus Brard af Understiters

raborr Acenltn =ake o

e Iy
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W. S. L.UCE,
Wine & Spirit Merchant

MERCHVYNT STREET,

(CAMPBELL'S BLOCK)

Has on Hand and Offers For Sale

To the Trade and Public, the Best Brands of

ALES, WINES &SPIRITS.

Special attention is drawn 1o the Celebrated

 CALIFORNIA WINE

The growth and '

re of Pure Wines in California has aurprised the moat sang-

uine. Altbough small manufacta th robabla i nco and carolessnsss, turn out
inferior Wines, it has been the nnrb.;:.ba o?"b - i

Messrs. Arpad Haraszthy & Co.,

To produce Wines that are absolately Pare, and they are the ONLY HOUSE in Californis

that Manufactures PURE CHAMPAGNES

uced by the natural process
of fermontation in the Bottle.

The importation of MESSRS. ARPAD HARASZTHY & C0.'8 Wines ints this Kingdom,
from October 7th, 1885, to March 31st, 1888, being nearly TWo-THIRD OF ALL OTHER MANU-

Al

ALES & PORTERS of FACTURES PUT TOGETHER, is a gunaranty of their popvlarity, and that they are far superior to

E. & 3. Burlke’s | et

McKENNA'S Sherry Wine, Port Wine, Tokery Wine, Zinfandel Claret,
KENTUCKY WHISKEYS/ Table Claret, Burgundy,

_ wewoncos oo, ECLIPSE  CHAMPAGNE !

- a Fil PO DINeS o 3 >, - 1
| Onders Fitled with Prompiness and at the usual Prices Hadou'a, s'“t lmt. l Hﬂl,

Malega, Hock, Gerke, Reisling, '
White Wine, Gutedel. '

|
|
|
~

for any of the Brands of
'Gins, Brandies, Whiskeys

OR BITTERS,
USUALLY OBTAINED IN THIS MARKET.

Also, just arrived direct from Milwankes, in bond,

An Invoice of Falk's Milwaukee Pilsener Beer.

HAMILTON JOHNSON, SOLE AGENT ¢

Merchant Street, Honolulu.

(1115 tfa)

B An experience of several years in the WIXE &
SPIRIT Business is & poarantee that the Interests of
customers will be properly served. 1107 1ma

CRYSTAL SODA WORKS

Our Goods are Acknowledged the Best!
NO CORKS

‘We Use Patent Stoppers

In'all our Bottles,

Familes Use no

'Ginger Ale but ours

———— CHILDREN CRY FOR ———

OURSODAWATER

@ We deliver our Goods Free of Churge toall parts
of the Clty,
Car=2ful attention pald to lsland Orders: Address

'The Crystal Soda Works,

P. O, BOX 397 HONOLULU, 1L, 1.
J'li‘ OUR TELEPHONE IS NO. 298. “Sa

B Ocdecs left with Benson, Smith & Co., No 11

art Street, will received ompt attention.

1121 8m l

eioe e JOHN NOYT,

.~ Atthe 01@ Stand. No. 8 Kaahumanu Street,.

YToryv Best i

| Hay,Grain, &c. |

s e | 1IN, GOPPER & SHEET IRON WORKER

Lowest Market Prices | . . .
| PLUMBING, in all its branches; |

fum DELIVERED FREE TO ANY PART OF THE CITY|
Artesian Well Pipe, all sizes;

|
STOVES AND RANGES

l’nclcii !:iiaui, 3Iedalll:x':;:b Biﬁhmmﬁl.l‘{ip(;fop, P&cﬂ. Flora, M.;y. Contest, Grand Prize,

New Rival, Oper, ¥, Wren, Dolly, Gypey, Queen, Pansey, & Army Hanges Magna Charter, B
Superiar, Magnet, Omois, Almeda ﬁcupm. Charter Ouk, Nimble, Inwood and Laundry to:u S
Galvanized Iron and Copper Boilers tor Ranges, Granite Iron Ware, Nicke! Plated and Plain ;'

i
' Galvanized Iron Water Pipe, all sizes, and laid on at

HAYE A LARGE STOUCK OF THE

— — AGENTS FOR THE ——.
Pacific Mutual Life Insurance Company
OF CALIFORNIAJ

l

|

|

| agents for the “HOOVER TELEPHONE.”
' COMMISSIONER OF DEEDS

[ FOR CALIFORNIA.]
l - rELEPHONE NO. 1 47.

1
l
|

GEO. LUCAS,
CONTRACTOR & BUILDER

] “el Lid
(14] _;r
i v 1
|

!Honolulu steam Planing Mlls, |

1121 3m

Lowest Rates; Cast Iron and Lead Soil Pipe,

House Furnishing Goods, allkinds-

RUBBEKR HOSE—ALL SIZES AND GUADES:
Lift and Force Pumps, Cistern Pamips, Galvanized [ron, Sheet Copper, Sheat Lend
Lead Pipe, Tin Plate, Water Closets, Marble Slabs and Bowls, J::u:lsiuo.-i'?d Wash Hti"ndg‘

splanade, Honolulu, H. I, i

Mauufac’ures all kinds of

|

|

‘ Mouldings, Brackets,
Window Frames,

| Blinds, Sashes,

And all Einds of Woodwork Finish

‘Turning, Scroll and Band Sawing !

ALL KINDS Or i

| Planing and Sawing,
Morticing and Tenanting. |
(JRDERS PROMPTLY ATTENDED T0 |

'_ And Work Guaranieed

8@ Orders from the other [slands solicited.
' Honnlula, May 2, 1854, 1005

Mr. L. B. KERR

i HAS

| Just Received, Ex Mariposa, |
From Great Britain,

Doors Chandeliers, Lamps, Lanterns

\ 1102 4

S OF THE LATEST PATTERNS!

A NEW INVOICE

PLOWS OF THE

Just Received

KAUAL,
MR L. .STOLZ says:— Iy plowed & Hundred scres

Our Breakers and Light Steel Plows

M. JNIERNKRY COOPE g
w0 Mr, Pusvie snd El says: The

Areall made from our own pattérns and sre the resslt | of new land. good deal
A VERY FINE | of the experiences of a nomber of praciical Plan- [i(;I:n:;w1lﬂo;r:3;t:r::l'lﬂt??,:;l?:t:l i m.l: <
| tere. wha kindly suzpsested Improvements snd changes | not wivh for o better plow - E
| sELEcTIoN f Goons | in the Plows which had formerly been used here.
=| 0 HAWAIL. NAWAL. X
|

MR. WM. Y. HURNER ssys:—** I have sio hesitation

FPlows you
! I pronvuncing them (he very best Bresking Plow | | Jwrvice:

——— SUITABLE FOR —— mysell are, 1 think, the most servies-

j ' ' ever used in this or any other conntry, able L ave yet aeen for tho work renulred »
GENTLEMENS WEAR! e AL , OANU,
- . W_H. COR2 amys:—"They nossess il | MR J. L RICHARDSON v
—— FMBRBAUING. THE — the requisites of & firet-cl x H] . dJustt O gayei—c] g from ex-
q aee and zood ustibie ' petience _whn F vy It 1 Ig: hest kin Flow 1

thing needed eepecially for ponph land ™"

Latest Styles

' Gentlemen Please Call and Ex-
amine these Fine Goods.

Fine Fit and Prices o Smit ail. 53181 3m |

'Messrs. Miles & H%Ielé.

i

'Y

“Good Night !" Premium Safety Kerosene 0il, 1500

JUST RECEIVED.
o< RECOMMENDED BY THE NEW YORK BOARD OF UNDEAWRITERS. B8 -

! Sl '})ENDS;N:M hat % . . - =
thelr [’mum and the p= x pe 1 P Iﬁ H c L‘ 't '
o settmeiitie wn ok | Pacific Hardware Co., Lim ed, Fort Str
| e o S o By e S
| Naten Jarks i et penof hre held for (M markes ILIPORTER’ ‘ - o

Also on d. seyresl Iis ed Matched Spans, !‘m!-:'

die_and Family Horses, {or sale at the I == snzal Iiog ) . g
Hawaiian Hotel Siables. ﬁnmom,umm.mhm' Wate: Laspe, Che Soiis

Ha




